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Prosecutor’s 
Role 



Prosecutor’s Role and Duty

• Assist Court 

• Independent and impartial 

• Fairness

• Present case fairly 

• Observe highest ethical standards

• Can be honest and trust them



What to do when 
Charged?

• Legal advice 

• Support 

• Own privileged investigation

• New procedures

• Admit guilt and negotiated facts

• Contrition 

• Discount on sentence – 25%   

• Notify insurer                            



Case Studies 



Primary Duty – Section 26C 

• Most Prosecutions 

• Each party in the chain of responsibility – ensure as far as reasonably practicable 
safety of party’s transport activities relating to the vehicle

• Eliminate risks

• Do not directly or indirectly cause or encourage breach of HVNL



3 Cases



BIG River – 
April 2023 

• Truck loaded with container 26 tonnes of imported timber

• Rollover at intersection  - 15km/h

• Not Restrained 

• Incorrect weight 

• Gaps in container not filled

• No inspection or knowledge of packing 



Big River – 
April 2023

• Failed to comply with loading and restraint requirements and failed to have any 
restraint system in place in regard to the container and failed to advise the driver and 
operator as to how the load was packed. 

• The consignor fined $75,000 pleading guilty to s 26G of HVNL, that is an offence of 
breaching the primary duty under section 26C of the HVNL.



Takeaways 

• Unsecured or inappropriate packed containers are significant safety risk 

• Consignors bound – fill voids, lashing, webbing/block bars, and non slip surfaces

• Consignors greatest ability to manage risks 

• Likely prosecuted if:

• Evidence load not placed secured or restrained in a way that meets load performance 
standard; 

• Evidence load or part of it fallen off a heavy vehicle. 



Birrell – 
September 2023 

• Tilt tray on towing vehicle

• Operator left vehicle suspended and walked away 

• Bull bar of suspended vehicle gave way – crushed driver



Outcome 

• 10 Month imprisonment reduced to 6 months on early guilty plea then suspended

• Prohibition from heavy vehicle loading for 12 months



Takeaways

• Impact of offences – death – loss of business

• From container perspective – must have appropriate loading procedures and 
properly supervise loading of containers onto trucks. 

• Importance early pleas and good records



Mass Requirements –
March 2022

• 20 foot and 40 foot containers. 

• Permitted mass of 20,000 kilograms – actual mass was 30,020 kilograms

• Fined $21,000 and ordered to pay costs



Takeaways

• Not only will you be fined – also have to pay prosecutor costs

• Must make sure that you have a complying container weight declaration. 
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Disclaimer

This PowerPoint presentation is intended to provide only a limited analysis of the subject matter covered.  It does not purport to be comprehensive, or to provide legal advice. Any views or 

opinions expressed are the views or opinions of the presenter, and not those of Mills Oakley as a Firm. Readers should satisfy themselves as to the correctness, relevance and 

applicability of any of its content, and should not act on any of it in respect of any specific problem or generally without first obtaining their own independent professional legal advice.

www.millsoakley.com.au
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